OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN
ATTORNEY GENERAL

Honorable Thomas .. Blanton, Jr.

County Attorney -
Shackelford County , ya
Albany, Texas LR

Dear 8irt Opinton No.O-1476 Vo
' Ret After re-distrioting justice
precinots, one lokal

option election b#
for thenew diatriaot

, Your reqnest fo an epin -n pn the queations
as are hsrein stated has been hecdived by this depart-
ment. ' '

as the sale of
aloohol in ex-

scinct No. 2 of Shackelford
in so far as all intoxicating
liquors are’ concerned,

nJustice Precinot No, 3 ig wet in so far

as the sale cf béer that does not contaln al-
cochol in excess of four per c¢ent is concerned.

TUTETieAL slueWaT AD EIBST ASEISTANT
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"A local option slaection was held on
Seturday, October 29, in each of these pre-
cincts which govern the present status.

*Justice Precinct No, 2 of Shackelford
County comprises a very small portion of the
County in the northern part with only scme
fifty or sixty votes. There is no Justioce
of Peacs provided for in this justioce pre-
cinct, and so far as I know there has not
bsen in the last thirty or forty years. Re-
cently the Commissioners Court of Shackel-
ford County has ohanged Commissioners Pra-
cinet No. 2, which until said change ocom-
prised the same territory as Justioce Pre-
cinet No. 2, '

*In order to know how to advise the Com~ -
missioners Court, I would appreclats it if
you would give me your opinion upon the fol-
lowing questions, to-wit:

{1} In the avent of a re-distriocting
of Justice Precincts Noa. 1 and .2 by the Com-
missioners Court, so that Justioce.Precinet
No. 1 shall include all of Justice Preclinoct
No, 2, would a looal option elestion held in
the new Justice Precinct No. 1 after October
29, 1939, govern the local option statuss.of
what has herstofore been Justioce Precinst No.
2; or .

#(2) Would it be nscessary to hold a
geparate election In the territory now com-
prising Justioe Precinot No. 2 in order to
estabﬁish the status of tliet partiocular local-

ity?

"I submit this regusst for an opinlon
bacause of the rsasoning of the Supreme Court
in the case of Houchins vs. Plainos, 110 8SW
(24} 549, in which case the Court says, on
page 555: 'Of course, any such area has the
right to become wet by 80 voting at an elec-
tion legally ordered and held for that pur-
pose under present loocal optionsstatutes, In
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‘this connection, however, we again note that
such election must be held in the same area
that originally voted dry.r

*The sltuation, of ocourse, is different
in the present ocass, as Precinct No. 2 i3 now
wet and I am not clear whether the rule laid
down with reference to Houston Helghts would
apply if Justice Precinot No. 2 were placed
in Justice Precinct No. 1 and the new Justice
Precinet No. 1 should vote dry.

"(3) If it is your opinion that a local
option eleoction in the new Justice Precinct
No. 1, comprising what is now Justioce Precinct
No. 1 and No. 2 should be held, what would be
the issues to be submitted to the voters., Un-
der my oonstruction of Sestion L0 of Article
666 of the Penal Code issues 4, & &nd f should
bs used 1if. the alsction for what is now Jus-
tlce Precinot No. 2 would have to be held
within the confines of the 0ld prscinct. Un-
derthe decigion of Houchins vs., Plainos, and
it the election should he held in what now
comprises Precinct No, 1 issues numbers g and
h should bs used. I reallize that the anawer
to question No. 3 will depend to & great ex-
tent upon your answer to one and two, but I
would appreciate your adviaing as ‘fully as
poasible on the questions involved."

In 1935, Article 16, Section 20 of the Texas
Constitution was agefin amended to authorize the sale of
all liquors within the State of Texas in such counties
or areas as should by local option legalize the same.
Pursuant to this amendment, the Lith Leglslature passed
what is commonly known as the "Texa. Liguor Control Act;"
Article 1 of this Act, Vernon's Annotated Penal Cods,
Artiocle 666-1, et seq., providea for three methods of
legalization of the various types of liquors, and like-
wise three degrees of prohibition. The first is the
legalization of the sale of vinous and malt liquors that
do not .contain any alcohol in excess of four per cemt, by
waight; the Becond, for the legalization of the sale of
vinous and ‘malt liquors that 40 not contain alcohol in
excess of 1/ per cent, by volume; and third, for the legal-
ization of the sale of ‘all liguors. The exact converse
of these thres methods of legalization of the Bsls of the
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various types of ligquors are the three degrees or pro-
hidbition. :

The Texas Liquor Control Act is in two main
divisions. The first divigion has been brought down
in Vernoa's Annotated Fenal Code as Article -1, et
seq., thereof. The seocond diviaion is known as Article
66;-1, st seq., of ths Penal Code. These two divisions
are known and referred to as Article 1 and Axrtiocls 2 of
the Texas Liguor Control Aot. Article 1 expressly re-
fers to "intoxicating ligquors,® and Article 2, to "malt
l1iquors™ or "heer.,”

Article 666-3a, Vernon's Pena)l Code, defines
the worde ™aleoholic beverage® as follows:

wiplooholie Beverage' shall aean alco-
hol and any beverage ccontaining more than
one~-half of one per sent of alaohol by volume
which is capable of use for baverage purposes,
sither alone aor when diluted.

wk % ¥

wiLiquor® shall msan any aleoholic bev-
srage conteining aleohol in excess of four
{4{) per centum by weight, unless otherwise
indicated.* * ¥

nk % &

#tyine and vinous liquor' shall mean
the product obtained from the aleoholio
fermentation of juice of sound ripe grapes,
friuits, and berries. '

"Any definition contained herein shall
aprly to ths same word in any form. Aots
1938, 4Lith leg., 2nd C. 8., p. 1795, oh.
467, Art. 1, par. 3-aj Acts 1937, 45th Leg.,
p. 1053, ch. 448, par. 2."

Article 666-40 sets out in detail the several
ballots by which loeal option elactions may Ve held whers
various types of ligquor may de voted on, the first three
bdballots to legalize and the second three to prohibis the
sale of liguor, as follows:



Honorable Thomes L. Blaaton, Jr., page 5

*The Commismioners® Court upon its
own motion may, or upon petition as herein
provided shell, as provided in Seotion 32,
Article 1, order local option sleotions for
the purpose of determining whether slooholie
beverages of Lhe various typss and asledbhollc
eopntents herein provided shell be legalized
or prohibited.

*In areas where any type or oclassirica-
tion of alcoholis beveragss 1s prohibited =2nd
the issue or iasues submitted psriain to leg-
alization of the sale of one or more such pro-
hibited types or olassifications, ons or aore
of ths following lasues shall be sudbnitted:

"(a). 'For legalizing the sale of
boer that does not eantain alocohol in ex~
cess of four (4%) per centum by weight®
and tAgainst legaliging the sale of beer
that doss not contain aleohol in excess of
rour (4%} perceantum by weight.®

*(b). *'Yor legelizing the sale of malt
and vinous beverages that 4o nol contain al-
cohol in sxcess of fourteen (14%) percentum
by volume' and ‘Against lsgalizing the aale of
melt and: vinois beveragest that do not cantein
aleohol in excess. of fourteen (14%) percentum
by volume.'

*{e). T'For legalizing the sale of all
alcoholic beverages®' and *Against leaslizing
the sale of &l)l adcoholis beverasges.'

*In areas where the sale of all eslcocholie
beverages has been legalized cone or more of
the rollowing issues shall be submittsd in
any prohidvitory election:

7{d). *For prohibiting the sals of
all baverages that contain aleochol in ex-
cess of four {L%) percentum by weight,'
and 'Agai{nst prohibditing the sals of all
beveragea that contain aleochol in excesas
of four (4¥) percentum by weight.®
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“(a). 'For prohibiting the =ale of all
alooholiec besverages that ocontain aleohol in
excess of fourteen (14%) percentum by volume®
apd 'Against prohibiting the sale of all al-
coholie beverages that eontaln alecohol in
excess of fourteen [14%) percemtum by volume.'

w(f). ‘'For prohiditing the sale of all
alccholic beverages' and ‘Against prohibiting
the sale of all alooholio beverages.'

=In areas where the sale of beverages
containing alcohol not in excess of fourtaen
(14%) percentum by volume has been legalized,
and those of higher alcoholiec aontent are
prohibi ted, one or more of ths following
issues shall bs submitted in any prohibvitory
election:

"(g). 'For prohidbiting the sale of gl-
eoholic beverages that contain aleochel in
excess of four (4%) percentum by weight' end
tAgainst prohibiting the male of alecoholic
beverages that contain aleohol in exceas of
four {(4%) percentum dy weight.'

"(h). ‘'Yor prohibiting the sale of all
sleoholic beverages® and ‘Against prohibiting
- the sale of all sloocholic beverages.!

“In areas whers the sale of beer contain-
ing aloohol not excesding four (4$) percentum
by weight has been legalized and all other al-
coholle beverages are prohibited, the follow-
ing issue shall be submitted. in any prohibitory
elsotion:

"{1). ‘For prohibiting the sale of beer
containing slechol not sxcseding four (L%)
percentums dy weight' and ‘'Against prohibiting
the sale of beser containing alceohol not =
exceeding four (4%) psrcentum by weight.®

. "Where more than one issue la submitted
on & single ballot no ballot shall be counted
unless the voter shall vote upon eacsh of the
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issues eppearing on eny smoeh ballot; and each
such ballot shall have printed thereon the
words 'This ballot will not be counted unless
the voter shall vote upon each of the issues
appaaring heretn.! Aots 1935, 4ith Leg.,

2nd C. S., p. 1795, oh. 467, Art. 1, par. 40;
Acts 1937, 45th Leg., p. 1053, ch. 448, par.
30a; Acts 1937, L5th Leg., 18t C. 8. , S. B.
#20, par. 8.

Section 40 of the Liquor Control Act pre-
sorides one form of dballot to bs used in a so-called
dry territory whare an election is called for the pur-
pose of legalizing the sale of all aleoholic dbeverages,
and anothar form to bs used in & wet territory where
an election ig called for the purpose of making the
sale of all alccholioc beverages legal. Failure to use
the form of ballot prescribed by the statutas for en
slection in & wet territory constitutes a violation
of the sandatory provislons of the statute and renders
the eleotion void, when seasonably attacked in & proper
election contest. (Sse the case of Moyer, et al v, ,
Kelley, et al, 93 SW (24) 502, error dismissed.) While
the 1935 amendment omitted commiseioner precinota as
areas in which local option elections might legally
be held and preserved as dry areas only the counties,
Justice precincts, oclties or towns which had thereto-
fors been dry areas, a oommissionera’ precinct which
had identically the same area and the same voters as
the justice precinct, and which voted 'dry in 1918, was
hsld to remain dry after the adoption of the 1935
amendment 80 as tc render valid the use of the ballot
prescribed by section L0 of the Liguor Control Act,
{Vsrnon's FPenal Code, Article 666-40,) to be used in
slections and Jdry areas. {See the came of Talley v.
Benson, 96 S.W. (24) 94.) :

It Justice precincts Nos. 1 and 2 have been
combined or consolidated by acts of ths commissioners®
court,thed such new justice precinot is known as Jus-
ti ce Precinoet Ho. 1. Befors combi-ing suvoh justice
precinets, Justice Precinet No. 1 was wet in so far as
the sale of beer that did not contein alcohol in sxcess
of four per ¢ent and malt and vinous bsverages that 4o
not contain alecohol in excesas of fourteen per osmt, but
was 4ry in so far ss hard liquors were concerned. Just-
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{06 Preocinct No. 2 was wet in so far as all intoxicat-
ing liquors are concerned.

On F,bruary 4, 1936, in an opinion written
by Hon. Leon 0. Moses, Assistant Attorney General, this
department held that when one of the thres adove men-
tioned provisions has besn submitted and voted on fav-
orably by the voters, the same would remain legal
until and unlese ths specifioc quastion is again sub-
mitted to the voters and is repealed by them.

In the case of Houshins v. Plsinos, et al,
110 8¥ (2&) 549, the Supreme Court of Texas, among other
things, held, that under:the 1935 amendment of Section
20, Article 16 of the State Constitution, the area of
any county, justics precinets, cities or a town that
was 4ry when the amendment went into effsct, remains dry
with the right to become wet by so voting at an elec-
tion under present local option atatutes held in the
sane area that originally voted dry, and where a oity
has ceased %0 exist as & munioipal corporation, 1t still
sxists for thes purpose of holding local option elections
to make the area thereof wet, either as represaents all
intoxicating liguors, or only as respects wine or beer.

¥e quote from the above menticned case as
ollows:

n& ¥ ¥{t was certainly the law at the
time ths oity of Houston Hslghts voted to dis-
solve its corporste existence and annex its
territory to the wet clty of Houston that
when an area voted 4dry it remeined dry un-
til it was voted wet at & subsequent elec-
tion held in apd for the same identical area
which had theretofore voted dry, and the
change, or even abolition, of the rolitical
or oorporate entity whioch conprisad such area
414 not alter this fact or rale of law,® * *n

Looal option laws did not permit local option
once voted into effect to be voted ocut by msrely voting
o°n a oollaterdl’ wmatter. A reading of sueh atatutes
elearly negativee such 8 conclusion. In this respect,
it is settled as the law of thias State that where a
power 13 expressly given by the Constitution, and the
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means by which, or the manner in whieh it is to bs ex-
ercised, 1is prescribod such means or mannsr is ex-
clusive of all others. (Sse authorities cited in adbove
mentioned ocame.)
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opinion of this departaent that 1r the ne w Justice FPre-
oinet Ko. 1 desires to vote dry, it would bs necessary
toc hold a separate sleotion in Justice Precinet No. 1
and Justice Precinot No. 2 as they existed prior to
their consolidation, and the form of the dallot to be
used in the slsotion held in the o0ld Justice Precinect
No. 1 should be as follows:

*For prohibiting the sale of all al-
ocoholic beverages™ and "Agalnat prohiditing
the sale of all aloocholic Ddeverages.™

The ballot to be used in 0ld Justios Precinet No. 2 should
be in the following form:

“For prohihiting the sale of all alccholic
beverages™ and "Against prohibiting the sale
of all aleoholio beverages.™

You are further advised that the status of Justice
Precinoet No. 1 and Justice Precinet No, 2, if coabined, re-
aains the same in each justice precinet as it existed prior
to the consolidation, and will remain in this status until
ehanged by an slection held in eaoch of the respective former
precinots.

Tfusting that the foregoing answers your inquiry,

we are,
Yours very truly
ATTORNEY GENERAL OF TEXAS
By
Ardell Williams
Assistant
A¥WIINW :
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